Women IiJustice:

Gender and the Pathway
to Jail in New York City







Acknowledgements

The Prisoner Reentry Institute of John Jay College of Criminal Justice (PRI) expresses its thanks to

the many people whose expertise and experience informed this report. We are especially grateful to
Dr. Preeti Chauhan, assistant professor in the Psychology Department at John Jay College of Criminal
Justice, for her assistance in obtaining data from the New York Division of Criminal Justice Services. We
are also indebted to the Mayor’s Office of Criminal Justice for providing data, expertise, and thoughtful
comments on a draft of the report, specifically Jennifer Scaife, Molly Cohen, Chidinma Ume, Miriam
Popper, and Mariana Veras. We thank Ana Billingsley and Karen Eggleson of the New York City Depart-
ment of Correction for their data and insight. We are grateful for the comments of those who graciously
reviewed a draft of this report: Katie Crank of the Center for Court Innovation and Vivian Nixon of the
College and Community Fellowship. We also thank the Honorable Jonathan Lippman, Laura Popa, and
Michele Penzer for their thoughtful reviews of the report.

Many individuals were interviewed and consulted to inform this report and we are thankful for their
time: Trish Marsik, Mayor’s Task Force for Behavioral Health and the Criminal Justice System; Rita Zim-
mer, Housing+Solutions; Anne Patterson, STEPS to End Family Violence; Susan Gottesfeld and Becca
Sartwell, Osborne Association; Julian Adler, Center for Court Innovation; Kristin Miller and Erin Burns-
Maine, Corporation for Supportive Housing; Stephanie Covington, Center for Gender and Justice;
Georgia Lerner and Eric Grossman, Women’s Prison Association; Lily Shapiro, New York City Depart-
ment of Probation; Andrea B. Williams, Correctional Association of New York; Jeft Coots, From Punish-
ment to Public Health at John Jay College of Criminal Justice; Peter Goldberg, Rachel Foran, and Pilar
Weiss, Brooklyn Community Bail Fund; Ezra Ritchin, Bronx Freedom Fund; Allison Upton, Center for
Alternative Sentencing and Employment Services (CASES); Lindsay Rosenthal, Ryan Shanahan, Ruth
Delaney, Liz Swavola, and Kristi Riley,Vera Institute of Justice; Sebastian Solomon, Legal Action Center;
Rebecca Neusteter, New York City Police Department, Freda Solomon, New York City Criminal Justice
Agency; Sister Tesa Fitzgerald and Jane Stanicki, Hour Children; Janet Kinney, Providence House; Sarah
Cremer, Healthy Mothers Healthy Babies at the Bronx Defenders; Cynthia Stuart, Supportive Housing
Network of New York; and Joan Montbach, NYU Wagner Graduate School of Public Service.

PRI extends special thanks to The New York Women’s Foundation for supporting this research and provid-
ing leadership and guidance.We are especially grateful to Cynthia Reed, who edited the report, and to Carl
Ferrero, who designed the report and graphics. This report was researched and written by Alison Wilkey,
Policy Director at PRI, with assistance from Ann Jacobs, Director and Danielle Petrilli, Program Associate.

About The Prisoner Reentry Institute

The Prisoner Reentry Institute is one of twelve institutes that collectively comprise the Research Con-
sortium of John Jay College of Criminal Justice. PRI was founded in 2005 by John Jay College President
Jeremy Travis in recognition of a rapidly growing number of people returning to their communities across
the country after periods of incarceration. The mission of PRI is to spur innovation and improve practice in
the field of reentry by advancing knowledge, translating research into effective policy and service delivery,
and fostering effective partnerships between criminal justice and non-criminal justice disciplines.

Women Industice: Gender and the Pathway to Jail in New York City







Contents

Acknowledgements 1]
Table of Contents v
Executive Summary 1
Part |. How They Get There: The Journeys that Lead Women to the NYC Justice System 4
Part Il. The Road to Rikers: Mapping Women’s Trajectories Through the NYC Justice System [{
A. Arrest 9

B. Charge 9

C. Arraignment and Pretrial Release Determination 1

D. Case Processing and Disposition 15

E. Sentencing 17

F. Post-Disposition and Reentry 19

G. Women’s Paths: Differences by Borough 20

H. Women in the System: Race, Ethnicity, and Age 21
Part lll. The Needs of Women in the NYC Justice System 23
A. Homelessness and Lack of Stable Housing 23

B. Trauma, Mental Health, and Substance Use 26

C. Employment and Education 21

D. Family/Parental Status 28

E. Harms of Incarceration 28

1. Physical and Sexual Assault 28

2. Stigma 29

3. Trauma to Women and Their Families 29

Part IV. Addressing the Needs of NYC’s Justice-Involved Women 30
A. The Intersection of Social Service Programming and the Criminal Justice System 30

B. Gender-Responsive Services 31
Principles and Recommendations 34
Guiding Principles of Reform 34
Recommendations for Gender-Responsive Targeted Interventions 35
Further Areas for Study 39
Conclusion 39
Endnotes 40

Women Industice: Gender and the Pathway to Jail in New York City






Executive Summary

The number of women in the American justice system has grown exponentially in recent decades, by more
than 700% from 1980 to 2014. This dramatic increase was driven by criminal justice policies rooted in the
so-called war on drugs and perceptions of increased violent crime. Although crime rates began to fall in the
1990s, harsh sentencing policies remained and, in some cases, grew harsher. Despite this increase, women still
comprise only a fraction of those in the justice system and they are less likely to be charged with the most se-
rious, violent crimes. The administration of justice has paid insufficient attention to gender and women have
not been served well under a “one size fits all” approach. Now, as the deep costs of this mass incarceration have
become apparent, conversations about collateral consequences, racial injustice, and lasting social inequality are
beginning. As criminal justice system reform progresses, attention to gender is essential.

A robust body of scholarship has outlined the adversity faced by women that leads to their involvement in
the justice system.* These pathways are driven by their experiences of violence, trauma, and poverty.> Women
of color, particularly those from low-income communities, are disproportionately arrested and incarcerated.®
Research has also increased our understanding of the types of gender-responsive programs that help women,
demonstrating that women’s rehabilitative and psychosocial needs are different from men’s.” Overall, women
are a lower risk population within the criminal justice system. New York City data shows that women are
charged with less serious crimes, are less likely to be charged with violent crimes, and are less likely to return
to jail within one year.® This is consistent with national research on women in the criminal justice system.’

The goal of this report is to foster understanding of the role of gender in the New York City justice system.
This report also aims to bridge information gaps—to help those steeped in criminal justice reform to better
understand the unique needs of women, and to help those steeped in women’s services to better understand
the context of the criminal justice system.

In New York City, there has been increased attention to the tragic harms experienced by people in the crimi-
nal justice system. Public attention to the violence at Rikers Island, New York City’s central jail—and the only
city facility in which women are held—is driving conversations about criminal justice reform."

New York City has embarked on a series of reforms to divert people from jails and prisons and provide com-
munity supervision and community rehabilitation. We must ensure that reforms meet the specific needs of the
people that enter these programs, and those needs are often gender-specific. This would be a welcome change,
because women have not benefited from criminal justice reform to the same extent as men. Nationally, the
number of men arrested and imprisoned has decreased while the number of women arrested and imprisoned
has remained steady or continued to rise."" In New York City, while arrest numbers have declined significant-
ly for men in the past five years, women have not experienced the same rate of decline.'?

Reducing the number of women held at Rikers will require a multifaceted strategy, but the end result will
be a system that is both fairer and more effective, while also reducing recidivism and improving the prospects
of justice-involved women. R eforms must be gender-responsive, faithful to the principles of proportionality
and parsimony, and engage social services to better serve individuals with criminal justice system histories.

In addition to these global considerations, reform would also target the major decision-making points that
serve as the pipeline to jail. Most women in jail in New York City are being held pretrial, thus reform must
focus on improving the criminal justice process to reduce the number of people arrest and detain fewer peo-
ple, as well as providing an array of gender-responsive interventions, and connecting women to social services
throughout their court involvement.
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To facilitate gender-responsive criminal justice system reform for women in New York City, this report is
divided into four parts:

Part I: How They Get There: The Journeys That Lead Women to the NYC Justice System
provides an overview of the experiences that lead women to become justice-involved in New York
City, painting a portrait of lives marked by trauma, victimization, and marginalization, and introduces
the theoretical frameworks necessary for understanding these pathways.

Part II: The Road to Rikers: Mapping Women’s Trajectories through the NYC Justice
System uses a wealth of data to outline women’s outcomes as they move through each decision-
making point in the City’s system, from arrest through reentry, creating a visual map of the road to
Rikers and highlighting points where women typically exit the system or penetrate deeper into it.

Part III: The Needs of Women in the NYC Justice System identifies the services and support that
women require for successful reintegration into their communities, including housing assistance, mental
health and substance abuse treatment, employment and education programming, family and childcare
support, and a reduction in the harms of incarceration itself, which can include physical and sexual
assault, social stigma associated with having a criminal history, and trauma to the children and families of
incarcerated women.

Part IV: Addressing the Needs of NYC’s Justice-Involved Women outlines methods to meet
these women'’s needs, focusing on using the criminal justice system as a hub for needs assessment and
voluntary referral to appropriate gender-responsive services.

Finally, we conclude by summarizing principles that should guide reform efforts and recommending target-
ed interventions to better address the needs of women in the New York City criminal justice system. These
guiding principles of reform posit that:

1. Interventions to address the needs of justice-involved women in New York City must be
gender-responsive and trauma-informed.

2. The criminal justice system should be used as a hub for identifying the needs of NYC'’s justice-
involved women and connecting them to social services, but should not mandate participation
in programming as part of sentencing or pretrial conditions unless it is a proportionate and
parsimonious response.

3. Social service systems must recognize, engage, and attend to the needs of women with criminal

justice system involvement.
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Our recommendations for gender-responsive targeted interventions are to:

1.

2.

6.

7.

Divert offenses common to women with behavioral health needs;

Increase the use of non-monetary release mechanisms;

Expand pretrial alternatives to individuals charged with certain serious crimes;
Increase defender-based pretrial advocacy capacity;

Increase alternatives to short jail sentences for misdemeanors;

Ensure that gender-responsive services are allocated system-wide; and

Facilitate community connections.

The findings and recommendations of this report were informed by three primary sources of information:

Data on women in the criminal justice system obtained from the New York State Division of
Criminal Justice Services, with assistance from Dr. Preeti Chauhan, associate professor at John
Jay College of Criminal Justice; the New York City Department of Correction; and the Mayor’s
Office of Criminal Justice;

Interviews with experts, including a wide-range of stakeholders from city government,
criminal justice policy organizations, and criminal justice program service providers; and

The body of scholarship on women involved in the criminal justice system.

Our focus on women in the justice system is not intended to suggest that our criminal justice system is

currently meeting the needs of men. And we know that it does not do well with individuals who identify as

transgendered or have non-conforming gender identities. Rather, by focusing on the needs of women, we

can contribute to the overall efforts to create an equitable and fair system that treats people with dignity and

addresses them as individuals with unique needs, thereby turning gender injustice into a deeper consideration

of the role of gender in justice.
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Part |. How They Get There: The Journeys That Lead
Women to the NYC Justice System

Women arrive at the doors of the criminal justice system with deep social service needs. Unfortunately,
involvement in that system compounds existing social inequality and confounds efforts to address women’s
needs. Organizations that provide social services for women in the New York City justice system echo find-
ings from national research: women in the justice system are likely to have histories of abuse, trauma, and
poverty. The abuse and trauma experienced by women causes mental health, health, and substance use prob-
lems. Histories of abuse and trauma intersect with the struggles of poverty, increasing homelessness and lack
of employment. These issues are compounded by involvement with the criminal justice system, which often
retraumatizes women and fails to provide the services needed to move them away from the pathways that are
associated with recidivism.

Factors that Lead to Criminal Justice Involvement. The following factors have been empirically linked with wom-
en’s entrance into the criminal justice system:

* Trauma and Abuse: Histories of sexual and/or physical abuse appear to be major root causes
of later delinquency, addiction, and criminality,"® and abusive families and relationships are
strong themes in the lives of female offenders.'*

¢ Mental Health and Addiction: Many women suffer from substance abuse and some form of
mental illness or co-occurring disorder and research has shown a strong link between drug use
and justice system involvement.'®

* Relationships: Women’s criminal involvement is more likely to flow from their relationships
with family or intimate partners than is men’s.'®

* Poverty and Homelessness: Economic marginalization—often shaped by disconnections
from conventional institutions like school, work, and families—increases the likelihood of
criminal behavior, as does homelessness resulting from severed social relations, economic
vulnerability, addiction, and abuse."”

* Caregiver Responsibilities: Women are more likely than men to be the primary caregivers
in families, and the stress and responsibility of providing for a family when living in poverty
can lead to involvement with the criminal justice system.'®

Taken together, these factors tell a story of women who have suffered trauma, marginalization, and victimiza-
tion. They illustrate the impact of women’s lives and environments on involvement with the criminal justice
system. Research on women’s pathways into the criminal justice system has also focused on the importance
of life histories [see sidebar]. These differences in women’s experiences as compared to men’s support the
creation of criminal justice responses that address women’s unique needs—in other words, services that are
gender-responsive. Such gender-responsive programming is needed to address the realities of women’s lives
and to improve outcomes at all phases of the criminal justice system.
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Theoretical Frameworks for Understanding
Women’s Pathways to Criminal Justice System Involvement

There are four overarching theoretical frameworks that are helpful in understanding women’s
involvement in the criminal justice system and creating a foundation for gender-responsive
programming to address their distinct needs.

Pathways Theory: Research on women’s pathways to the criminal justice system posits that
women’s offending is based on survival of abuse and poverty, and on substance abuse. Key
issues driving behavior that leads to the criminal justice system are histories of personal abuse,
mental illness tied to early life experiences, substance abuse and addiction, economic and social
marginality, homelessness, and relationships."’

Development or Relational-Cultural Theories: These theories posit that the primary motivation
for women is development of a strong sense of connection with others, and that women’s sense
of self and self~worth arises from such connections and relationships. Women in the justice
system often have childhood experiences that reflect disconnection and violation, rather than
healthy relationships and connections. Women’s criminal behavior is often associated with
people who are personally important to them.*

Trauma Theory: Trauma theory focuses on the impact of violence in the lives of women and
understanding trauma response. Women’s trauma—often from physical and sexual abuse—
overwhelms coping mechanisms. Serious traumatic experiences often play a role in women’s
mental and physical health. Trauma, mental health disorders, and substance use disorders often
co-occur and need to be treated together because the problems associated with each can
result in poor psychosocial functioning, health problems, medication noncompliance, relapse,
homelessness, and suicidal behavior.?!

Addiction Theory: Addiction theory recognizes that substance use is impacted by a variety
of personal and environmental factors—physical, emotional, psychological, and spiritual. In
recognizing that addiction does not happen in isolation, addiction theory concludes that a
holistic health model of treatment and a behavioral health recovery management model for
treating disease are most effective. These two models together allow clinicians to treat addiction
as the primary problem while also addressing the complexity of issues that women bring to
treatment, including genetic predispositions, histories of abuse, health consequences, shame,
and/or isolation.?
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Figure 1: Map of Women in the NYC Justice System 2014
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Part Il. The Road To Rikers: Mapping Women’s Trajectories
Through The NYC Justice System

As seen in Part [, women’s lived experiences can lead to criminal justice involvement. Once so enmeshed, un-
derstanding how women flow through the criminal justice system requires analysis of every decision-making
point in the system, each of which presents an opportunity to advance the system’s overarching values and
goals. More specifically, each decision-making point determines whether someone exits the criminal justice
system or penetrates deeper. Each point also offers insight into how gender influences overall outcomes
and provides an opportunity for diversion to interventions that address the core needs that drive women’s
involvement. Understanding the path of women through the New York City justice system is essential to
understanding how women reach Rikers Island, the only New York City jail that houses adult women.?

There are seven decision-making points in the criminal justice system used nationwide in system analysis and
reform efforts:

e Arrest

e Charge

* Assignment of Counsel

e Arraignment and Pretrial Release Determinations
*  Case Processing

e Disposition and Sentencing

* Reentry/Post-Conviction

A review of these decision points* creates a map that shows the course of women through New York City’s
criminal justice system, illustrating the places where women exit from the system and the funnels that lead to
deeper involvement.

Methodology of the Map and Data Presented. This map (opposite) is a reflection of the complex nature of the
criminal justice system and the interrelated responsibilities of multiple government agencies. To create it, we combined data
from multiple sources. Because there is no single entity collecting criminal justice system information from all system actors, and
because the information was accessed at different points, there are small discrepancies between different system parts.

Most of the data presented here is from the New York State Division of Criminal Justice Services (DC]JS). This aggregate level
analysis was provided by Professor Preeti Chauhan of John Jay College of Criminal Justice, with permission_from DC]JS, the
state central repository for fingerprint-based criminal justice information. The map data is from calendar year 2014, therefore not
all arrests had dispositions at the time the data was obtained. After arrest, police take fingerprints and transmit them to DCJS
with an associated arrest number and case-related information. As a case progresses through the criminal justice system, other law
enforcement and court entities provide additional information as decisions are made, such as charges, convictions, and sentences.
However, DCJS does not collect certain key pieces of information such as bail amounts or information on each court appearance.
Nor does DCJS directly provide any criminal justice services.

In New York City, all criminal justice services are monitored by the Mayor’s Office of Criminal Justice (MOC]).” MOC] is
the chief advisor to the Mayor on public safety strategy.”® Part of the data in this report was obtained from MOC], which was
collected from various criminal justice agencies in New York City. This report also contains data obtained from entities providing
specific services within the criminal justice system: the NYC Department of Correction, the NYC Department of Probation,
the New York State Unified Court System, and several non-profit service providers.

The NYC Department of Correction also provided data and descriptive information about women in custody. The data
from the Department of Correction was for fiscal year 2015. Thus, this information varies in time period by six months
from that obtained from other sources.

Women Industice: Gender and the Pathway to Jail in New York City



Overall, there were 57,119 women arrested in 2014 out of a total of 314,595 arrests in New York City.”” Wom-
en comprised 17.8% of all arrests in 2010, rising to 18.2% in 2014.® Between 2010 and 2014, the number of
women arrested varied from a high of 61,091 in 2011 to a low of 57,119 in 2014, a total variation of 6.7%.%
By contrast, the number of men arrested ranged from a high of 279,663 in 2010 to a low of 252,104, a total
variation of 9.9%.%

Of the 57,119 women arrested in 2014, 6,745 were incarcerated at Rikers.?! This means that 11.8% of wom-
en arrested in 2014 were incarcerated at Rikers at some point during their case. The system map details the
number of women at each decision-making point in the system to further shed light on the decisions that
result in incarceration at Rikers for women.

Police Encounters 101 in New York City

Full Arrest. A full arrest, also referred to as an “on-line” arrest, occurs when the person is taken
to the police precinct and held in custody, then transported to the court to be arraigned. This
process, from arrest to arraignment, typically takes about 20 to 24 hours.*

Desk Appearance Ticket (DAT). If the charge is a misdemeanor™ and the person has no
warrants and does not have a long history of misdemeanor arrests, the police have the discretion
to issue a DAT. In this process, a person is arrested, taken to the precinct, fingerprinted, and then
released. The physical DAT is a piece of paper that notes the top charge and assigns a date to
appear in court for arraignment. Typically, the arraignment is scheduled for three to six weeks in
the future. At the future arraignment, the case is treated the same as a regular arrest.

Criminal and Civil Summonses. For minor crimes, the police can issue a summons on the
street after a police stop. A summons does not require fingerprinting or custodial confinement
at the precinct. A summons looks like a traffic ticket, but it is a criminal charge and directs a
person to appear in court 4 to 12 weeks in the future. At court, the charge is adjudicated in front
of a judicial hearing officer and often no prosecutor is present. If convicted, people are most
often sentenced to pay fines. Recently, the New York City Council passed legislation that diverts
certain low-level, non-violent offenses away from the criminal courts. Instead, the police now
have discretion to issue a civil summons and the case will be heard at the Office of Administra-
tive Trials and Hearings (OATH). If a person is found to have committed the offense, she or he
will be required to pay a fine or perform community service.” Data about summonses are not
included in this report because individuals are not at risk of incarceration for summonses unless
they fail to appear for the summons court date and are subsequently arrested for another offense.

Pilot Diversion Programs. The Mayor’s Office of Criminal Justice is piloting two arrest di-
version programs. The Court Intervention Response Team (CIRT) targets people with mental
illness and gives police discretion to bring individuals to a clinical community health drop-off
center rather than making an arrest for minor crimes.” The second program, Project Reset,
targets 16- and 17-year-olds, diverting them to a brief program with services prior to arraign-
ment.” Neither of these programs are targeted to women or girls, although women and girls
are not excluded, so it is unclear whether the lack of gender-specific programming will have
an impact on the extent to which women and girls are diverted or on their subsequent success.

8 The Prisoner Reentry Institute at John Jay College of Criminal Justice



Arrest is the entry point to the criminal justice system. Arrests most often happen in one of three circum-
stances: (i) the police are called to the scene of a crime; (ii) the police directly observe a crime; or (iii) a person
is arrested in the course of other law enforcement activities such as a street encounter or traffic stop. In New
York City, police have several options when there is probable cause to believe that a crime has been commit-
ted: a full arrest, arrest with issuance of a desk appearance ticket (DAT), or issuance of a summons.

The data presented in this report are only from arrests where the person was fingerprinted—on-line arrests
and DATs—and does not include summonses arrests for local law offenses that do not require fingerprinting.”’

In 2014, there were 42,886 misdemeanor and 14,233 felony arrests of women.*® Women are less likely to
be charged with felonies than men: 75% of women’s arrests were for misdemeanors in 2014, versus 70% for
men.” The percentage of misdemeanor versus felony arrests has remained relatively steady for both genders
from 2010 to 2014.*° The vast majority of women’s felony arrests are for non-violent offenses. Only 10 to
15% of women’s arrests were for violent felony offenses in 2014.!

Female Male
Misdemeanor Felony Misdemeanor Felony
2010 46,139 14,530 203,500 76,163
2011 46,969 14,122 200,423 73,960
2012 45,282 14,070 189,630 73,323
2013 43,273 14,406 189,630 75,641
2014 42,886 14,233 182,403 75,073
Total 224,459 71,361 965,586 374,160

Prosecutors have great discretion in making decisions about what offenses to charge, which can impact plea
bargaining,* pretrial detention, the amount of bail, eligibility for diversion, and the ultimate length of sen-
tence to incarceration, including whether any mandatory minimum sentencing applies.* The prosecutor also
decides whether to decline to prosecute the case,” which can happen for reasons such as insufficient evidence
or if further investigation is needed.*

Prosecutions Declined by Gender.* If a prosecutor declines to prosecute, then no complaint is filed in criminal
court. The person is released without appearance and all records associated with the arrest are sealed. For both
men and women, the percentage of felony charges that prosecutors decline to prosecute has stayed at 7% and
8%, respectively, from 2010-2014.*” However, the percentage of misdemeanor charges declined prosecution
varies widely from year to year for both men and women. For men, a high of 11.4% of misdemeanor charges
were declined in 2011, but just 6.7% were declined in 2014.* For women, a high of 12.4% of misdemeanor
charges were declined in 2011, but just 7.9% were declined in 2014.* This wide variability deserves further
study to tease out differences among the prosecutors’ offices in different boroughs and whether there are oth-
er relevant factors driving prosecution decisions, such as race, charge, or police behavior. Overall, for women

in 2014, 4,566 cases, or 8% of the total arrests, were dismissed because the prosecutor declined to prosecute.*
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The Nature of Charges Against Women.
Misdemeanors:

Felonies:

Simple Assault. Although the vast majority of charges against women were for non-violent
offenses, assault-related offenses comprised a significant portion of arrests. The most charged
misdemeanors for women in 2014 fall into the category of misdemeanor simple assault,
which accounted for 10,834 arrests, or 25.2% of misdemeanor arrests of women.?! Not all of
the arrests in the simple assault category involve actual violence. The simple assault category
includes multiple offenses that do not involve physical injury, including harassment, menacing,
and contempt of court. Other than assault, women are charged with very few violent crimes.

It is unclear how many of the charges categorized as assault involved domestic or family violence.
New York law does not have specific offenses that are defined as domestic violence, thus offenses
are noted as domestic violence during court processing based solely on the relationship between
the defendant and the complainant. There are different procedures the police must follow when
an offense is considered domestic violence, including mandatory arrest in two situations: when
the conduct is defined as a family offense, unless the complainant requests that no arrest be made;
and when the offense involves violation of an order of protection.>® Prosecutors have designated
units assigned for prosecuting domestic violence crimes and courts have specialized parts for
hearing cases involving domestic violence. This differential treatment is not based on the offense
charged, but rather the relationship with the complaining witness.*?

Larceny and Drug Possession. Other common misdemeanor offenses for women were larceny

and drug possession offenses. Misdemeanor-level larceny accounted for 10,029 arrests in 2014,
or 23.3% of misdemeanor arrests.> Furthermore, there were 4,386 arrests for misdemeanor
possession of a controlled substance, representing 10.2%, and another 2,794 arrests for possession
of marijuana, or 6.5%.>

Fraud/ Theft of Services. 3,886 arrests, or 9% of women’s misdemeanor arrests, were categorized as
fraud. The most common fraud offense is theft of services (typically, mass transit fare evasion).*®

Prostitution. Despite increased focus on addressing sex-trafficking differently than other charges,
a significant amount of women—1,764 or 4.1% of misdemeanor arrests—were charged with
prostitution in 2014, although this does represent a significant decline from 2,286 arrests for
prostitution in 2011.%

o Aggravated Assault. The top felony charge for women in 2014 was aggravated assault, totaling 3,590

arrests or 25.2% of felony arrests.”® Aggravated assault can include a range of incidents, including

domestic violence offenses and some instances of failure to abide by a court’s order of protection.

An assault which causes minor injury—scratches or bruising, for example—is elevated to felony

assault if a “dangerous instrument” is involved; however, any item can be interpreted as a “dangerous

instrument,” even cooking spoons or umbrellas.®

The remaining women’s felony arrest charges fall largely into non-violent categories and other common

arrest charges include:

*  Drug Arrests. Possession and/or sale of a controlled substance, combined, accounted for 2,431 arrests

or 17% of felony arrests in 2014 (not including marijuana, which resulted in an additional 66 felony

arrests).®” Of women’s felony drug arrest charges, 57% were for sale and 43% were for possession.*!
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*  Felony Larceny. The third most frequent felony arrest offense was for larceny, comprising 2,211 or
15.2% of arrests.

Comparison to Charges Against Men. The most common charges for men differed slightly. The top misdemean-
or charges for men were simple assault, fraud (again, primarily mass transit fare evasion), and possession of
marijuana—comprising 19.13%, 16.15%, and 13.62% of misdemeanor arrests, respectively.®> As with women,
simple assault was the most common arrest charge for men, but it comprised a smaller percentage of men’s
arrests than women’s (19.13% for men versus 25.2% for women).* The most common felony charges for men
were controlled substance possession and/or sale, at 19.12% of felony arrests, half of which were for posses-

sion. Aggravated assault accounted for 13.29% of felony arrests for men.®

Figure 3: Top Ten Arrest Charge Categories for Women vs. Men 2014

Female, 2014 Male, 2014
Simple Assault 25.26% Simple Assault 19.13%
Larceny 23.39% Fraud 16.15%
Drug Possession 10.23% Marijuana - Possession 13.62%
Fraud 9.00% Drug Possession 10.94%
Other Offenses 8.20% Other Offenses 9.79%
Marijuana - Possession 6.50% Larceny 8.96%
Prostitution 4.11% Weapon 4.03%
Griminal Mischief 3.00% Griminal Mischief 3.80%
DWI 2.82% DWI 3.79%
Aggravated Assault 2.62% Marijuana - Sale 3.03%

C. Arraignment and Pretrial Release Determination

Arraignment in New York City is a fast-paced event, yet results in significant decision-making that affects
the course of each case. After an arrest, a person is fingerprinted and processed at the precinct, then taken
to “central booking,” the holding cells at each courthouse. A person remains in central booking while the
prosecutor consults with police and necessary documents are produced. Once all the relevant documents are
compiled, the person is brought to the cells behind the courtroom where they are assigned a defense attorney

and interviewed by the attorney prior to appearing before the judge for arraignment.

Disposition at Arraignment. Almost half of people arrested have their cases disposed of at the first court date
by either guilty plea, entry of an adjournment in contemplation of dismissal (ACD), or dismissal. For those
arrested who do not receive DATS to appear later, this all happens within 24 hours. When analyzed by gender,
however, there are notable differences. Only 37.3% (21,073) of women’s cases were disposed of at arraign-
ment with a guilty plea or dismissal, compared to 44.1% (124,250) of men’s cases.® One possible explanation
for this difference is the higher percentage of women arrested for assault charges versus men. In cases where
the complainant is an individual—as opposed to a crime without a complainant, like drug possession, or a

crime with a corporate complainant, as in shoplifting cases—charges are rarely, if ever, resolved at arraignment.

Since fewer women plead guilty at arraignment, it follows that their involvement with the criminal justice

system tends to be longer.

Women Industice: Gender and the Pathway to Jail in New York City
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Figure 4: Disposition at Arraignment Women vs. Men 2014

Female Male
Number % Number %
Continued 31361 55.6% 139311 49.49,
Warrant ordered 4017 7.1% 18218 6.5%
Disposed 21073 37.3% 124250 44.19%,
Other outcomes 3 0% 10 0%

Bail and Conditions of Release. The inability to pay monetary bail is the biggest driver of incarceration at Rikers for
both men and women. If a case is not disposed of at arraignment, then a judge makes a decision about conditions
of release. The bail decision is not made until after any available plea bargains have been rejected. Under New
York law, a court cannot set bail based on dangerousness or public safety. Bail is only appropriate if the court de-
termines that it is necessary to ensure that a person will return to court.”’ In this regard, New York is an outlier in
prohibiting courts from considering dangerousness or risk to public safety in making pretrial release decisions.®®

Accordingly, New York City uses an assessment that measures only risk of failure to appear in court. The assess-
ment was developed by the New York Criminal Justice Agency and is administered prior to arraignment. While
in central booking, the Criminal Justice Agency (CJA) interviews each person to gather information about
employment, current address, phone number, and community ties. CJA also gathers information about prior
convictions and prior warrants. This results in a risk score that assesses a person’s likelihood to return to court
for future case hearing dates and trial. This assessment is provided to the court, prosecutor, and defense attorney.

After bail is set, it can be paid at the courthouse by the family or friends of the defendant if they have the finan-
cial resources to pay by cash or credit card immediately. When that occurs, the defendant is released from the
courthouse directly. Otherwise, the person is transported to Rikers Island and detained unless or until bail is paid.

‘When a woman is detained because bail has been set and cannot be paid immediately at the court, she is held on
Rikers Island at the Rose M. Singer Center (RMSC). If she is able to pay bail later, she will be released directly
from Rikers Island. Women who are sentenced to jail or are in transit to serve a prison sentence at a state facility
are also held at RMSC. Most people held at Rikers, however, are “detainees”—presumptively innocent individuals
whose criminal cases are still pending and
who have not been convicted of a crime.

Charge Severity of Women at Rikers 2014

Of all of the women at Rikers Island—those
detained, sentenced, remanded, etc.

® 45.2% (3,052) were charged with felonies

Approximately 6,745 women were held at
Rikers in 2014 and, of that, approximately
5,000 were detainees.”” The Department
of Correction estimates that approximate- L
ly 80% of the average daily population of ¢ 40.8% (2,753) were charged with misdemeanors

® 2.1% (143) were charged with violations
® 111% (751) had warrants.

women at Rikers are detainees.”” There are
some women who are detained without
bail, also called remand, which can occur

if they have an open warrant, a detainer, or (There were 0.7% or 46 cases where the data was unknown

have pled guilty to a felony and are await- or missing).

ing sentence to incarceration.
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There are significant differences in how courts treat men and women when setting bail. Women are more
likely to be released without bail at arraignment than men. In 2014, 82.6% or 25,901 women were released
on recognizance, versus 65.6% of men. There were 4,860 women who had bail set in 2014.7" Approximately
44% of those women were able to post bail at some point during their case.”” Of that, just over 400 women
were able to post bail at arraignment and avoid admission and detention at Rikers.”

Figure 5: Charge Severity of Women Detained on Bail 2014
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Misdemeanor
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Reducing the population at Rikers necessarily entails reducing the number of detainees because, as noted,
they comprise the vast majority of those incarcerated. Many of these detainees are held on misdemeanor
charges and for many New Yorkers, any amount of cash bail imposed results in de facto detention.

Alternatives to Bail. Recent efforts to reduce unnecessary incarceration include supervised release programs

and bail funds.

Supervised Release Programs. The Mayor’s Office of Criminal Justice recently expanded the availability of
supervised release programming. In exchange for release, supervised release programs impose conditions
on defendants who are likely to have bail set and be detained. These conditions include regular check-ins,
court reminders, and referrals to community services. The programs are run by community-based non-profit
agencies that work directly in the courts with defense attorneys, judges, and prosecutors. The expanded
availability of supervised release that began in March 2016 came after a multi-year pilot run by the New York
Criminal Justice Agency. This additional program capacity aims to serve a total of 3,000 people throughout
the five boroughs.

The supervised release pilots operated in Queens and Manhattan have targeted people charged with non-
violent felonies who were likely to have bail set and to be detained. The program demonstrated high rates
of return to court and low rates of re-arrest. The cost of the program was far less than the cost to incarcerate
detainees.

Women Industice: Gender and the Pathway to Jail in New York City
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The expanded supervised released programs target people who:
e Are charged with either misdemeanors or non-violent felonies;
* Do not pose a significant risk of felony re-arrest during case pendency;
*  Are unlikely to be released on recognizance without supervision; and

*  Are likely to have bail set based on a review of charge characteristics,
criminal history, and risk.

Community Bail Funds. The high number of detainees in New York City has also spawned the creation of commu-
nity bail funds. Bail funds are non-profit organizations that post bail on behalf of individuals who are charged with
misdemeanors where less than $2,000 in bail is set. There are two bail funds operating—the Bronx Freedom Fund
and Brooklyn Community Bail Fund—and a third soon to be established that will be funded by the City Council
and operated by The Doe Fund. The Bronx Freedom Fund is currently making bail for approximately 200-300
individuals in the Bronx and the Brooklyn Bail Fund is expecting to serve 500-600 individuals in 2016. When the
funds post money, they typically receive 96 cents back for every dollar posted, with the loss largely due to court fees
imposed when a person pleads guilty. Ninety-seven percent of people using bail funds return to court and thus bail
is refunded, minus court fees.” Bail funds are an innovative idea to address a long-standing problem.Yet the funds
operate under legal limitations--they can only be used for misdemeanors and for bail less than $2,000.

Supervised release programs and bail funds are laudable, but they will not significantly decrease the nearly
5,000 women detained annually at Rikers unless expanded.

Reevaluating Bail
The use of monetary bail keeps many people in jail who could otherwise be safely released, due solely to their

lack of financial resources, and this burden disproportionately impacts people of color. Even periods of pretrial
detention as short as two days for low and moderate risk defendants correlate with worse case outcomes, longer
sentences to incarceration, and increased recidivism.”® The impact of pretrial detention further reverberates
through families, increasing the risk of homelessness, unemployment, and referral to child welfare systems.

As a result, jurisdictions nationwide have been reevaluating their bail systems.” Many individuals and
organizations have called for the elimination of monetary bail, and it has been nearly eliminated or
minimized in several jurisdictions.”® Monetary bail is arguably the most expensive and least efficient
way to maximize public safety and to ensure that individuals return to court. New York law authorizes
nine different forms of bail, ranging from cash to unsecured bonds that do not require any money or
property to be posted or paid unless the individual fails to return to court. In practice, and despite years of
education and advocacy, courts rarely impose any other than the two most onerous forms of bail: cash or
fully secured bond. Using other forms of bail”” and investing in pretrial services that include monitoring
and supervision has been proven to effectively increase court appearance and decrease re-arrest. More
jurisdictions are also using pretrial risk assessments to better inform judicial decision-making, which has

lowered pretrial detention rates in several jurisdictions.*

The Prisoner Reentry Institute at John Jay College of Criminal Justice



D. Case Processing and Disposition

The size of a correctional population is a function of the number of admissions and the length of stay. Case process-
ing time frames therefore have a direct impact on jail populations, and longer case lengths result in a higher average
daily population at Rikers, even when the number of people admitted remains static. New York City has been
criticized in the news for lengthy case disposition times. One report found that in most boroughs, it took an average
of 400 days to conclude a case, and in the Bronx this time extended to 600 days.* In response, the City has under-
taken efforts to shorten case processing times, such as establishing an initiative to address case delays and setting a
goal to resolve half of the long-pending cases involving Rikers detainees within six months of the project’s launch.*’

Fundamentally, New York’s speedy trial statute, which mandates that a prosecutor be ready for trial within certain
time frames, is insufficient to ensure that people’s cases are processed and completed in a reasonable amount of
time. There are several ways that speedy trial provisions fail. Delay due to court congestion—including the lack
of courtrooms available to hear trials or the unavailability of jurors—is excluded from the speedy trial calculation.
Prosecutors can be unready for trial on the days when the case is scheduled, but file a certificate shortly thereafter
affirming that they are now ready for trial.* Filing of this “certificate of readiness” stops the speedy trial clock from
tolling until the next scheduled court date, which can be months in the future.

The system is neither resourced nor inclined to take very many cases to trial. Instead, the administration of
justice relies on cases being resolved by plea bargaining, i.e., when a defendant pleads guilty and waives her
rights. In fact, there were only 587 trials in 2014 from a total of 351,511 cases; the vast majority of cases were
disposed with a guilty plea.*”” Pretrial detention is by its very nature coercive, and results in guilty pleas simply
because opting for trial may result in longer involvement with the court, longer stays in jail, and longer sen-
tences after a guilty verdict than sentences offered pretrial.”

Yet the use of monetary bail remains high. Judges routinely deviate from risk assessment recommendations
in making bail decisions. In New York City, analysis of bail decisions in 2014 showed that in cases where
CJA recommended release, judges still set bail for 8% of individuals charged with misdemeanors and 38%
of people charged with felonies.®!

Why aren’t judges inclined to favor alternatives to money bail? Bail decisions are made quickly,
particularly in high-volume courts like those in New York, and some research theorizes that judges “rely
on stereotypes and past experience” to make fast decisions.* The “focal concerns” theory of judicial
decision-making posits that judges are focused on three main concerns: blameworthiness, community
protection, and practical constraints.*> One study concluded that bail decision-makers consider the lost
freedom caused by pretrial detention to be more important when imposed on whites than on blacks.**
Research compared predictive models with actual bail decisions, then estimated the actual cost of lost
freedom for an individual. The conclusion was that judges valued the loss of freedom for blacks less.®

These studies suggest that more work is needed to address judges’ implicit and explicit biases and to foster
judicial buy-in for bail reform efforts.

Women Industice: Gender and the Pathway to Jail in New York City
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Alternative-to-Incarceration Programs (ATIs). New York City is fortunate to have a rich array of ATTs that have
become an integral part of the city justice system. There are different types of AT1 programs serving different
populations, including:

*  Short-term programs ranging from a few hours to a few days aimed at harm reduction for
individuals charge with minor offenses;

e Multi-faceted long-term programs that provide case management and a range of need-based
services (including employment, education, substance abuse, family support, and mental health),
as well as compliance reporting to courts; and

*  Residential and non-residential substance abuse treatment, often operated through specialized
drug courts. ™!

The use of community alternatives has the potential to divert women from incarceration, but they may come at a
price: when clients do not succeed in alternative programming, they face even harsher sentences than if they had
refused participation in the first place.

Opverall, alternatives to incarceration and diversion programs are serving only a fraction of the nearly 20,000
women who are convicted each year. The ATI/Reentry Coalition—an association of AT providers—report-
ed that in 2014, they served 5,197 individuals in alternative-to-incarceration and diversion programs.” This

is inclusive of men and women, though some serve only women.

Drug courts operate in all five boroughs and divert individuals to substance abuse treatment. In 2013, the
most recent year for which published data is available, drug courts admitted 553 participants, including men
and women, and graduated 320—a rate of 58%.The percentage of women participants ranged widely among
different drug court programs, from approximately 10% to 30%."

There are several programs providing gender-responsive alternatives to women, including the Justice Home
project at the Women’s Prison Association, the Crossroads drug treatment program at the Center for Com-
munity Alternatives, Housing+Solutions’ Drew House residential program, and a program at STEPS to End
Family Violence targeted to survivors of intimate partner violence. Some of these programs have been evalu-
ated and shown to be successful in diverting women from jail or prison sentences.” Other programs are using
proven, evidence-based models as part of their diversion services.”

Dispositions. A large percentage of cases are resolved through dismissal or adjournment in contemplation of dismissal.
The disposition data obtained includes dispositions of all cases, including those that were disposed of at arraignment.

Misdemeanors. For misdemeanors in 2014:

e 43.15% (18,504) of women’s arrests were dismissed, including adjournments in contemplation
of dismissal;*® and

* 30.62% (13,130) of women were convicted.”

The remaining cases were:
*  Declined for prosecution prior to arraignment (7.91% or 3,391);
*  Granted youthful offender status (.07% or 31);

*  Acquitted at trial (.02% or 10);

The Prisoner Reentry Institute at John Jay College of Griminal Justice



*  Had a missing or unknown disposition Figure 6: Misdemeanor Case Outcomes

(.26% or 110); or for Women 2014
o Were still pending at the time the data was
obtained (18% or 7,710). No Disposition
189

Felonies. For felonies in 2014:

\

DA
*  38.31% (5,452) of women were convicted; Declined to
Prosecute
e 33.03% (4,701) of women’s cases were dismissed, 7.91% Convicted-

including adjournments in contemplation of T~ Adult
. 30.629%
dismissal;” and

Acquited —
* No disposition was yet reported for 18.44% 02%
(2,625) of women’s cases at the time the data

Dismissed/AGD

43.15
was obtained.'® %

The remaining arrests were: C
*  Not prosecuted (8.26% or 1175);
*  Granted youthful offender status (.84% or 119);
*  Acquitted at trial (.05% or 7); or

*  Had another disposition that was not defined
(1.08% or 154).""
Figure T: Felony Case Outcomes
E. Sentencing for Women 2014

Felonies vs. Misdemeanors. In 2014, women were more likely to

be sentenced to incarceration if they were charged with a felony, DA Declined
though looking at pure numbers, more women were sentenced toProsecute  gipon 1 089%
to incarceration for misdemeanors. There were 1,020 women 8.26%, / e

Disposition
27% N 18.449,

sentenced to jail or prison for felonies and 1,789 sentenced to jail \
for misdemeanors.'”® Comparatively, 7.17% of women arrested Acquitted

for felonies were sentenced to jail or prison and 4.17% of women
arrested for misdemeanors were sentenced to jail.'” If dismissed
cases are excluded, however, the percentage of women who are

|

onvicted-

youthful

offender
.07%

Convicted-

sentenced to jail or prison looks different: 18.3% of women Dismissed/ Adult

convicted for felonies receive a sentence of jail or prison,and 13.6% ACD 38.319,

of women convicted for misdemeanors receive a sentence of jail.'™ 33.03%

Conditional Discharge. The most common sentence for women,

for both misdemeanors and felonies, is a conditional discharge.
The most common conditional discharge sentences include com-
pleting community service, attending programming, or avoiding Convicted—
re-arrest. Failure to complete the conditional discharge can result youthful
. . . - offender
in being re-sentenced to a harsher punishment, including jail. In 849

. )

2014, 15.48% of women charged with misdemeanors and 20.41%
of women charged with felonies were sentenced to a conditional
discharge, although this does not factor in cases still pending.'”
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Probation/Split Sentencing. A small number of women were sentenced to probation in 2014. A total of 461
women received a probation sentence, 414 for felony charges and 47 for misdemeanor charges.'® An addi-
tional 92 women received a split sentence of both jail and probation.!” The New York City Department of
Probation reports that approximately 17% of its adult supervision population is women.'”® The Department
of Probation does not designate specific officers that supervise only women.

Figure 8: Women’s Sentences 2014*
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*Excluding cases dismissed or still pending

Detention vs. Incarceration. Only 12% to 15% of the average daily population of women at Rikers have been sen-
tenced to jail, as most are detained on pending cases.'” Jail sentences, also known as city sentences, are sentences
of a year or less. Women who are sentenced to prison sentences—sentences of incarceration greater than one
year—are held at Rikers until being transferred to the state prison facilities where they will serve their time.

Jail sentences for petty, misdemeanor crimes can be a hidden driver of detention rates, particularly for repeat
offenders. For example, a person charged with subway fare evasion who has no prior arrests will likely have
her or his case dismissed if she or he performs community service and avoids re-arrest for six months. Howev-
er, a person charged with subway fare evasion who has a prior criminal record—even for minor crimes—will
be faced with two choices, both of which involve jail: (1) plead not guilty and elect to go to trial and, if bail
is set and not made, be detained on bail while waiting for a trial date; or (2) plead guilty and receive a short
jail sentence. In each instance, the criminal conduct is the same—an unpaid $2.75 subway fare.

The Prisoner Reentry Institute at John Jay College of Criminal Justice



Rikers Stays by Offense Type. The majority of women admitted to Rikers are charged with non-violent crimes.
The New York City Department of Correction reports that women admitted to Rikers were admitted for the
following types of cases in Fiscal Year 2015: 23% for drug crimes, 21% for violent crimes, 18% for property
crimes, and 15% for misdemeanors that do not fall into the preceding categories.'"" These figures, however, do
not distinguish between felony and misdemeanor drug, violent, and property crimes. Thus, these categories
include significant variations in the seriousness of the conduct.

Length of Stay at Rikers. Most women are at Rikers for very short periods of time. But even short stays can
cause significant harm, disrupting families, childcare, and health care, or leading women to lose their benefits,
employment, or places at shelters.

About 60% of all women at Rikers stay for less Figure 9: Length of Stay

than two weeks:!''! 48.2%, or 3,254, are held for six
days or less and another 11.6% (783) are released
in 7-13 days."” Fewer women are at Rikers for

a month or more: 28.9% of women are released 60% 75% Fewer than
in 14-90 days.'” Only 11.3% of women stay 90 released . 1,100
days to one year.""* The constant and rapid flow in less than in less omen

| were in
custody for
3 months

of women through Rikers presents intractable 2 weeks | 1thanth
mon

)

challenges for programming and reentry planning.

or longer in
FY15

Planning programming or attempting to address
the reentry needs of these women is difficult
when length of participation cannot be predicted,
because for most people held at Rikers, release
dates are unknown, contingent on the course of
their cases.

Moreover, corrections and program staff at Rikers

Island cite several barriers to effectively deliver-
ing programming to women. First, because most
women are detainees and are at Rikers for less than two weeks, they are ineligible for or unable to take advan-
tage of services. Second, there are deep challenges associated with trying to provide services within a DOC
setting, such as obtaining a sufficient number of escorts from housing units to program areas. Lockdowns are
a frequent occurrence and can be triggered by even minor disputes, halting movement to programs. Further,
there is simply not enough classroom and program space in most of the jails at Rikers. To address these prob-
lems, DOC has plans to begin housing individuals in areas based on their programmatic needs so that services
can be provided within housing units.

Without the opportunity to connect women with programming during detention or to plan for services
upon reentry, the utility of these short, pretrial detention stays is questionable, particularly given the underly-
ing histories of trauma of many justice-involved women.

F. Post-Disposition and Reentry

Women are less likely to be readmitted to jail within one year of release than are men. The Department of
Correction found that that 32%, or 817 women, who were discharged from Rikers in 2014 were readmitted
within one year, compared to 41% of men.'"” Of the 817 women who were readmitted, 436 were readmitted

once, 201 were readmitted twice, and 180 were readmitted three or more times.''°
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Figure 10: Women’s Rates of Readmission 2014 The Department of Correction uses a risk of readmission
scoring system to categorize incarcerated individuals in or-
der to determine program eligibility and need upon release.
Individuals at Rikers who present a high or medium risk of
readmission and who are at Rikers for at least 20 days are

Bty once R:Tdmgted eligible for the I-CAN reentry program, which provides ser-
Not Readmitted y at least once : v - : : -
o' 436 within 1 Year vices based on individual needs, including assistance with ac-
within 1 Year iy Jid D . D .
689% — 32% quiring a valid state ID, earning a GED, preparing a resume,

job placement and job retention, completion of culinary arts
certification programs, and achieving abstinence from sub-

stance use.'"” In 2015, only 4% of the average daily population
of women scored as high risk, and 18% scored medium-high
risk. The remainder were medium-risk (25%), medium-low
risk (24%), or low risk (18%), and 12% were not scored.'®

The number of women who cycle through the jail multiple times on low-level charges highlights the need
for considering alternatives to detention and incarceration as a first option, as well as the deep need for sup-
portive services throughout the criminal justice system and at reentry to address homelessness, mental illness,
and addiction, all of which drive recidivism.

G. Women’s Paths: Differences by Borough

The data showed notable differences between boroughs at certain decision-making points. New York County
represented 26.2% of total arrests for women in 2014, but accounted for 36.3% of sentences to jail or prison for
women.'"” Bronx County was in stark contrast, representing 24.0% of total arrests in 2014, but only 16.3% of sen-
tences to jail or prison.' The majority of women’s cases that were disposed because the District Attorney declined
to prosecute were in Bronx County, which accounted for 62.5% of decline to prosecute dispositions of women in
2014."' This could be due to policing differences that result in legally insufficient evidence, incorrect entries by
court clerks, or variations in the exercise of prosecutorial discretion on the part of assistant district attorneys.

Figure 11: Borough Arrest and Jail Figures

Women, 2014
Bronx Brooklyn New York Queens Richmond Total
Misdmeanor Arrests 10,667 11,066 11,827 7,541 1,785 42,886
Felony Arrests 3,045 4,537 3,132 2,815 704 14,233
Total Arrests 13,712 15,603 14,959 10,356 2,489 57,119
% of NYC Arrests 249, 27.32%, 26.19% 18.13% 4.36%, 100%
Misd Jail/Prison Sentences 1,904 2,938 4,222 2,085 502 11,651
Felony Jail/Prison Sentences 159 264 381 167 49 1,020
Total Jail/Prison Sentence 2,063 3,202 4,603 2,252 551 12,671
% of Jail/Prison Sentences 16.28% 25.27% 36.33% 17.77% 4.35% 100%
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There are also differences in charges by boroughs that are not reflective of the general arrest rates by bor-
ough. From 2010 to 2014, New York County consistently had the highest percentage of larceny and stolen
property arrest charges for women, both misdemeanor and felony level."” The Bronx and Brooklyn had the
largest percentage of drug possession arrest charges against women.'” Queens had the largest percentage of
prostitution cases, although prostitution arrests in New York County have been steadily growing in the past
three years.'* In both the Bronx and Brooklyn, the percentage of arrests for assaule—both misdemeanor and
felony—were higher than in other boroughs.'® Identifying such geographical differences can be useful in
planning program availability. Note, however, that defendants often live in different counties than the one in
which they are being charged, and the location of programs should consider the residences of defendants in
order to increase their ability to participate.

H. Women in the System: Race, Ethnicity, and Age

Overall, the age and race of women arrested in New York City is similar to that of men arrested in New York
City: Black and Hispanic people are far more likely to be arrested than white people. However, there are
differences between genders worth noting.

The majority of women arrested are over the age of 25."* Women arrested for felonies are more likely to
be older than women arrested for misdemeanors.'” On average, between 2010 and 2014, 58.42% of women
arrested for misdemeanors were over the age of 25, compared to 67.37% of women arrested for felonies.'*
In comparison, there is little difference in age for men charged with misdemeanors and those charged with
felonies: 62.59% of men arrested for misdemeanors were over the age of 25 compared with 64.88% of men
charged with felonies.'”

Figure 12: Age at Arrest (Women, Felony and Misdemeanor)

Age at Felony Arrest for Females 2010-2014 Age at Misdemeanor Arrest for Females 2010-2014

2010 2011 2012 2013 2014 2010 2011 2012 2013 2014
16-17 973 843 826 748 642 16-17 4,734 4,438 4,006 3,320 3,125
18-20 1,773 1,695 1,588 1,471 1,438 18-20 7,078 7,021 6,436 5,596 5,316
21-24 2,153 2,219 2,270 2,358 2,282 21-24 7,063 7,693 7,471 7,238 7,118

25-34 3,729 3,784 3,885 4,212 4,236 25-34 10,977 11,530 11,420 11,729 11,984

35+ 5902 5,581 5,501 5,617 5,635 35+ 16,296 16,287 15,949 15,390 15,343

By Percentage: Age at Felony Arrest for Females By Percentage: Age at Misdemeanor Arrest for Females

16-17 6.70% 5.97% 5.87% 5.19% 4.51% 16-17 10.26% 9.45% 8.85% 7.67% 7.29%

18-20 12.20% 12.00% 11.29% 10.21% 10.10%  18-20  15.34% 14.95% 14.219% 12.93%  12.40%

21-24 14.82% 15.71% 16.13% 16.37% 16.03% 21-24 15.29% 16.38% 16.50% 16.73% 16.60%

95-30 25669 26.80% 27.61% 29.24% 29.76%  25-34  23.79% 24.55% 25.229% 27.10%  27.94%

35+ 40.62% 39.52% 39.10% 38.99% 39.59% 35+ 35.32% 34.68% 35.22% 35.56% 35.78%
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As the number of arrests have dropped in the past five years, the racial makeup of those arrested has varied slight-
ly. The racial makeup for felony arrests has remained relatively static: Between 2010 and 2014, the percentage of
female arrestees who were non-white has ranged from 86.43% to 87.25%. Of those who were non-white, the
split between black, Hispanic, and other races remained static, with no group shifting greater than 1%.

The demographics of women arrested for misdemeanors has shifted more. While the percentage of white
women arrested between 2010 and 2014 remained relatively stable, other groups shifted. The percentage of
black women arrested for misdemeanors dropped from 50.77% to 47.28%."*" The number of Hispanic wom-
en and women of other races arrested for misdemeanors rose a corresponding amount.""

Figure 13: Racial Composition of Those Arrested (Women and Men, Felony and Misdemeanors)

Race, Misdemeanor Arrest for Females 2010-2014 Race, Felony Arrest of Females 2010-2014

2010 2011 2012 2013 2014 2010 201 2012 2013 2014
White 6,399 6,831 6,340 5,921 6,365 White 1904 1820 1787 1822 1919
Black 23,248 23,322 22,621 20,653 20,094 Black 7666 7603 7641 7550 7542
Hispanic 13,884 14,162 13,800 13,822 13,557 Hispanic 4164 3987 3984 4239 3961
Other 2,259 2,274 2,185 2,360 2,488 Other 715 631 583 679 717
By Percentage: Race, Misdemeanor Arrest for Females By Percentage: Race, Felony Arrest for Females
White 13.97% 14.66% 14.11% 13.85% 14.98% White 13.18% 12.96% 12.77% 12.75% 13.57%
Black 50.77% 50.06% 50.33% 48.30% 47.28% Black 53.06% 54.15% 54.60% 52.83% 53.34%
Hispanic 30.32% 30.40% 30.70% 32.33% 31.90% Hispanic 28.82% 28.409% 28.47% 29.66% 28.01%
Other 4939 4.83% 4.86% 5.529 5.85% Other 4.95% 4.49% 4179 4.75%  5.07%
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Part lll. The Needs Of Women In The NYC Justice System

Women in the New York City criminal justice system have high social service needs, both as a cause and a result
of involvement in the criminal justice system.These include a high rate of homelessness and housing instability,
substance abuse and mental health issues, and the challenges of caring for children. As shown in Part I, these
needs often exist prior to justice system involvement—in many cases they are drivers of such involvement. In
fact, involvement in the criminal justice system can exacerbate women’s needs in these areas. Incarceration can
disrupt existing housing, employment, and childcare. A criminal record makes it more difficult to obtain housing
and employment in the future. Women also face tremendous social stigma after criminal justice system involve-
ment, confounding efforts to help women take advantage of opportunities for stability and success.

The needs of justice-involved women, however, are by no means monolithic. Success in the community
involves ensuring adequate resources in six main areas: housing, health, livelihood, family, criminal justice
compliance, and social connections. On the journey to achieve stability in any of these domains, women pass
through various stages, including survival, stabilization, and increasing degrees of self-sufficiency. Service pro-
viders must determine where each person is on her journey and provide the necessary services to move her
forward in each domain and stage [See chart, page 24].

Local providers of services to justice-involved women identified housing as the largest problem facing women in the
New York City justice system. Access to housing has hit crisis levels in New York City and this crisis is particularly
acute for women in the criminal justice system because of the spectrum of their needs. The number of homeless
people sleeping in City shelters has increased 91% over the past ten years, reaching levels unseen since the Great De-
pression." In February 2016, there were 60,144 homeless people, including 14,654 homeless families with 23,424
homeless children, sleeping each night in the New York City shelters. Two of the professionals we interviewed
stressed that women had difficulty accessing domestic violence shelters, which are operated separately from general
family shelters.'*® Providers sometimes must coordinate placement of women in shelters on Long Island or in West-
chester, but can only pursue those options after exhausting outreach for potential shelter space in New York City.

According to the Mayor’s Office of Criminal Justice, 40% of people leaving Department of Homeless Services
shelters have had a recent jail admission."** Women’s service providers estimated that 90% of the women they work
with have issues related to stable housing. In fact, eight out of ten women at Rikers identified that they needed
assistance finding housing upon discharge in an anonymous survey of 115 women conducted by the New York
City Department of Correction in 2015."* According to data from the Mayor’s Office of Criminal Justice, 10.2%
of the women detained at Rikers reported that they were homeless at admission."** While this is a much smaller
percentage than reported by service providers and in the anonymous DOC survey, women may be less likely to re-
port homelessness during the pretrial and jail admissions process for fear that the information could be used against
them. Instead, women may identify as needing assistance with housing, rather than as being homeless. Staying with
friends, families, or partners in situations that are not permanent is common among those facing housing instabili-
ty."”” Women may also be staying with abusive partners or family members in order to retain housing.

Supportive Housing: Successes and Limitations. The severe lack of housing in New York City must be addressed
with an array of solutions, and commitments for additional housing must be targeted to meet the needs of
those in the criminal justice system. Supportive housing has been identified as one of the most effective mod-
els to address the interrelated needs of those with co-occurring mental health, physical health, and substance
abuse needs—needs that often spawn involvement in the justice system. Supportive housing units in New
York provide stable, permanent homes and services to people who would otherwise cycle though institu-
tional settings such as congregate shelters, prisons, or public institutions. Providers like Housing+Solutions,
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Hour Children, and Greenhope Services for Women offer supportive housing exclusively to women and their
families. Others, like New Destiny Housing, provide supportive housing exclusively to women and families
who have experienced domestic violence to help them achieve independence and self-sufficiency.

Supportive housing has been proven effective as an intervention for those who frequently cycle through the
criminal justice, shelter, and health systems in New York City. The City piloted an initiative to target people who
most frequently cycle between the criminal justice and homelessness systems. They identified 473 men and wom-
en who each had 18 or more admissions to the jail system from 2008-2014 and at least four shelter stays in the
previous five years. Of those, 85 were women, representing 12% of the group. As expected, these people were
more likely to suffer from mental health and substance use disorders and to cycle through the shelter system. Their
arrests were mostly for misdemeanors. The City responded by allocating 200 beds of supportive housing as part
of the Frequent Users Service Enhancement (FUSE) initiative. The FUSE effort, coordinated and evaluated by
the Corporation for Supportive Housing, resulted in fewer shelter, jail, and psychiatric hospitalization stays. Par-
ticipants showed high rates of remaining in supportive housing, where they have access to services and coordinat-
ed care. The FUSE initiative was replicated, FUSE II, for 72 individuals with four jail and four shelter stays over
the five years prior to admission, plus additional criteria from specific housing providers, based on client eligibil-
ity for available types of housing assistance. After two years, 86% were still housed, resulting in significant reduc-
tions in shelter use and a 40% decrease in days incarcerated. The FUSE and FUSE 1I initiatives provide an import-
ant template for addressing the needs of women in the criminal justice system and their overlapping vulnerabilities.'*®

Based on the success of supportive housing, New York State and New York City have committed to adding a
total of 35,000 new units over the next several years. Supportive housing, however, targets individuals who ex-
perience mental illness and homelessness, and 1s not limited to those with criminal justice system involvement.
Thus, even these large commitments will not fully meet the housing needs of women in the justice system.

Transitional Housing. Transitional housing is also an important need for women who need short-term housing and
supportive services. A significant number of the women served by women’s transitional housing providers are
involved in the justice system. A collection of five women’s housing providers—Greenhope Services for Women,
Hour Children, Housing+Solutions, Providence House, and Women’s Prison Association have recently formed the
Women’s Community Justice Project (WCJP).They are partnering with alternative-to-incarceration programs and
bail alternatives to connect the women served in these programs with transitional housing and supportive services.

Housing Discrimination Against the Justice-Involved. Obtaining stable housing is made more difficult by wide-
spread discrimination against people with criminal records. The New York City Public Housing Authority
presumptively denies admission to people with criminal convictions for time periods based on the level of
offense—four years ineligibility for a class A misdemeanor conviction, five years ineligibility for a D or E level
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felony, and six years for a C, B, or A level felony."”” In addition to the time periods of presumed ineligibility,

NYCHA also moves to evict families or individual household members who have been arrested.'*

Housing providers for private or subsidized housing also discriminate against people with criminal records.
Some housing providers have outright bans on applicants with criminal records.'*' In certain contexts, these
bans may violate the Fair Housing Act, but a housing applicant may not know that a denial is based on a
criminal record and there is no law in New York State that sets guidance for housing providers in assessing
criminal records, as exists in the employment context. HUD recently announced its position that outright
bans based on arrest history or criminal records violate the Fair Housing Act because they have a disparate
impact on people of color."*? HUD has also issued statements urging increased support and housing availabil-
ity for people with criminal records.'” The exact scale of discrimination against those with criminal records
is unknown in New York City and these education and enforcement efforts will take time to reach providers.

Women Industice: Gender and the Pathway to Jail in New York City
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Because of such discrimination, women with criminal records are often forced into deplorable and unsafe
housing conditions, like Three-Quarter Houses. Three-Quarter Houses are essentially illegal rooming houses
that accept the $215/month shelter allowance provided to adults on public assistance. They are one- and
two-family homes, larger apartment buildings, or other structures that rent beds to single adults. New York
City housing code outlaws cohabitation by three or more unrelated persons, rendering most, if not all,
Three-Quarter Houses illegal. They are typically grossly overcrowded, with a range of health and safety vio-
lations. They hold themselves out as “programs” but usually do not provide any of the in-house services they
promise. They receive referrals from a range of governmental agencies and community-based organizations
under government contract, but no government agency officially regulates or oversees the houses. As reported
in the Prisoner Reentry Institute’s report Three Quarter Houses: The View from the Inside:

“Three-Quarter Houses exist because they fill a crucial need by providing housing for some
of New York City’s most vulnerable individuals. While this housing is almost always illegal,
often dangerous, and too frequently abusive, simply closing down the houses would render
their occupants homeless, with potentially devastating results. . . . Thousands of people rely
on Three-Quarter Houses—far more than the city shelter system is prepared to absorb.”'*

Housing instability is both a driver and result of involvement in the criminal justice system. Therefore, at-
tempts to expand supportive and affordable housing must include measures to connect justice-involved wom-
en with opportunities for stable housing.'*

The majority of women in the justice system have histories of trauma and abuse.'* Researchers have found that
“victimization and trauma often lead to depression and other internalized mood disorders, which then frequently
lead to self-medicating behavior by abusing drugs.”'*” All are key drivers of criminal justice system involvement.

Leaders of programs serving women in the justice system identified trauma and mental health as a primary
unaddressed need for the women they serve. They echoed findings that substance abuse can both precede and
be a response to mental illness.'*® Mental illness and substance abuse often stem from victimization and other
struggles that women face.'* Both researchers and providers stress that it is vital to address underlying trauma
and mental health to enable women to remain free of the criminal justice system.'*

Over 40% of the women at Rikers are “M Designated.”" This means they have been diagnosed with a serious
mental illness, referred for mental health services at Rikers, or receive specific psychotropic mediations while at
Rikers. This 1s, however, a limited definition that may not capture the entire spectrum of substance use disorders
or traumatic response symptoms that women in the justice system experience. National research has found that as
many as 80% of incarcerated women meet the criteria for having experienced at least one psychiatric disorder in
their lifetime." The body of research on the mental health needs of women offenders has found that:

*  Women are more likely than their male counterparts to report extensive histories of physical,
sexual, and emotional abuse often starting when they were children (women are typically
abused by people who are close to them: parents, caretakers, siblings, extended family members,

intimate partners, and acquaintances);

* There is a strong link between childhood abuse and adult mental health problems, particularly
depression, post-traumatic stress, panic, and eating disorders; and

*  Greater exposure to adverse childhood events is associated with behavioral problems
throughout life, as well as with physical and mental health problems.'*?

The Prisoner Reentry Institute at John Jay College of Griminal Justice



The prevalence of mental disorders of incarcerated women compared with women in the general population re-
veals stark differences: 12% of women in the general population have symptoms of a mental disorder, compared to
75% in local jails, 73% in state prisons, and 61% in federal prisons."* Justice-involved women also have higher rates
of mental health problems than do justice-involved men: 75% of women in local jails versus 63% of men.The New
York City Department of Correction has instituted new programming to address the needs of people in custody
who have mental illness. There are new housing units at Rikers for people with serious mental illness called PACE
units, Program to Accelerate Clinical Effectiveness.” There are also units called CAPS—Clinical Alternative to
Punitive Segregation—to house those with mental illness who have disciplinary infractions imposed. These units
combine corrections and health staff serving continuously during the day in the housing area to create a clinical
setting.””® DOC has also convened a gender-responsive workgroup comprised of department staff, advocates, and
practitioners to study how to integrate more gender-responsive strategies to meet the needs of women in custody.

Intimate Partner Violence (IPV) is also prevalent among women in the justice system. Among the general
population, findings from the Centers for Disease Control and Prevention indicate that roughly 1 in 4 wom-
en have experienced severe physical violence by an intimate partner in their lifetime." In addition, approx-
imately 1 in 5 women have been raped at some point in their lifetime and 1.6% reported being raped in the
12-month period prior to the survey, translating into nearly 1.9 million women.'?®

For women in the criminal justice system, the rates of IPV are significantly higher than in the general popula-
tion. Recent studies of IPV experienced by women under correctional supervision have found that between
77% and 90% of women have experienced intimate partner violence in their lifetime.' One of those studies
found that IPV was associated with drug offending, sex work, and property crimes.'*

Women’s histories of trauma and abuse are likely connected to their high levels of arrest for simple assault
and felony assault. Providers noted the difficulty faced by police when responding to domestic violence,
speculating that the women’s trauma responses could involve, or be interpreted as, aggression and violence by
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responding officers.'®! An area for further investigation is the mandatory domestic violence arrest policies and

the possibility that they result in unintended harm to survivors of violence.

Women in the justice system are less likely to be employed than men, which can impact decision-making in
the courts. A significant factor in the failure to appear risk assessments conducted by CJA at arraignment is
current employment or educational engagement. Full-time employment has been correlated with a higher
likelihood of appearing in court and thus counts as a positive factor toward a recommendation of release.
Part-time employment is neutral in the assessment, while lack of employment is counted as a negative factor,
both of which can result in risk scores that favor bail and pretrial detention over release on recognizance.

In 2014, CJA reported that of women interviewed at arraignment only 38% were employed, compared to
46% of men. Further analysis by the Mayor’s Office of Criminal Justice found that 78% of the women who
were detained at arraignment were not employed, versus 57% of women who were released. For men, 64%
of men detained were not employed, versus 46% who were released.

Women are less likely to be employed than men because of gender-based structural inequality that creates barriers
to labor force participation.'® Women often do not participate in the labor market because of childcare responsibil-

193 Single mothers have high unemployment rates.'** Black women—who are overrepresented in the criminal

ities.
justice system—with children under the age of six have the highest rates of unemployment among all women.'®®
Thus, women can be penalized in the criminal justice system because of broader gender inequality that both is
prevalent in the employment market and that may not adequately credit the discharge of other responsibilities

outside of labor market participation, like child or elder care of relatives. A criminal record can pose barriers to
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employment, despite significant efforts in New York State and New York City to prohibit blanket discrimination
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against individuals with criminal records.'® Further, a person may lose her job while incarcerated.

Involvement in the criminal justice system can also disrupt educational attainment. Education can help wom-
en and their families achieve greater economic self-sufficiency through access to higher-paying jobs.'"” Edu-
cation is also a strong predictor of desistence from future criminal activity among men and women.'*® Pretrial
detention and incarceration interrupts progress in education, often leaving a permanent mark on academic
records when a student cannot complete schoolwork or classes.

When the criminal justice system disrupts families by incarcerating women unnecessarily, the consequences re-
verberate for the next generation. Research has definitively concluded that parental imprisonment intensifies and

compounds the challenges children face.'®

Parental incarceration is now recognized as an “adverse childhood
experience” of the type that can significantly increase the likelihood of long-term negative outcomes for children,
which may include emotional and psychological problems, hostility, aggression, academic problems, greater risk for
involvement with the juvenile justice and foster care systems, and chronic health conditions."® Even reunification
in reentry is stressful for formerly incarcerated parents, their children, and the parents or caregivers who have been
raising children during the incarcerated parent’s absence.'”' The stress of incarceration and reentry can add a burden

to each family member’s physical and mental health and his or her ability to engage in services.

The New York City Department of Correction estimates, using data provided by the New York City Crim-
inal Justice Agency, that 20% to 25% of women in custody are the caretakers of children.'”? In a 2014 survey
of 115 women held at Rikers, 45% identified that they would like help regaining custody of their children.
Nationwide, the number of children under the age of 18 with a mother in prison more than doubled since
1991.'7 Providers of services to women spoke frequently of women’s needs related to involvement in the
child welfare system. They report that women working to regain custody and guardianship of their children
face intense challenges. Meeting the responsibilities set by the family courts and the criminal courts while
working to meet basic survival needs can quickly become overwhelming.

Women who are incarcerated are more likely to be physically and sexually assaulted, to face greater stigma
after incarceration, and to experience lasting trauma as a result of arrest and incarceration.

1. Physical and Sexual Assault

Sexual abuse of incarcerated people is prevalent in jails and prisons in the United States.”* In the worst jails,
as many as 1 in 4 women report being a victim of sexual abuse.'” While incarcerated, women are particularly
vulnerable to abuse by corrections staff, as well as from other incarcerated women.

A survey conducted by the U.S. Department of Justice found that the Rose M. Singer Center (RMSC), the
women'’s facility at Rikers Island, is one of the twelve worst jails in the country with respect to staff sexual miscon-
duct.'® Nationwide, 3.2% of jail inmates reported sexual victimization, but the rate at RMSC was 8.6%, and rates
are higher at RMSC than at other Rikers’ buildings in the survey."”” RMSC also has the country’s highest rate of
non-violent staff sexual coercion of inmates,'” with 5.9% of RMSC inmates reporting sexual abuse by staff.'””

A lawsuit filed by the Legal Aid Society on May 19,2015, on behalf of women held at RMSC alleged that women
who report sexual abuse are retaliated against and that corrections policies do little to prevent sexual abuse or protect
women who report it."® It also alleges that male corrections officers have unsupervised access to women, that too
many locations are without cameras, that officers are kept in the same staft positions after allegations have been made,

The Prisoner Reentry Institute at John Jay College of Griminal Justice



and that there is a culture of cover-up."®! At a City Council hearing on May 26,2016, medical staff at Rikers Island
reported that there had been 118 allegations by inmates of sexual assault or misconduct in 2016 to that date.'®

The Board of Correction recently announced its intention to engage in rule-making to address sexual assault
of women, but existing and future rules must be enforced to reduce the harm to women stemming from
incarceration.'®

2. Stigma

Stigma for women in the justice system can stem from their incarceration history, drug use, mental health status,
gender, race/ethnicity, or sexual orientation.' Stigma is a set of negative and often unfair beliefs that a society
or group of people have about a characteristic of another person. Stigma results in prejudice and discrimination
against the stigmatized group, reinforcing existing social inequalities, particularly those rooted in gender, sex-
uality, and race. Those who are stigmatized can experience direct, structural, or internalized discrimination.'®

Both drug use and incarceration carry stigma for men and women, but the degree of stigma is much greater for

1% Formerly incarcerated

women because of gender-based stereotypes that hold women to different standards.
women face stigma that can negatively impact successful reentry and result in poor treatment and compromised
access to health care, drug treatment, employment, and housing."” Stigma can also limit one’s help-seeking in-
tentions, causing women to internalize feelings of worthlessness, which can exacerbate mental health problems,
increase the risk of relapse, and result in low self-esteem. Stigma can also contribute to a return to the behavior
that precipitated a woman’s original criminal justice involvement.' Reentry services providers cited stigma as

a driver of mental health issues, particularly depression, for formerly incarcerated women.

3. Trauma to Women and Their Families

Incarceration itself has adverse effects on women and their families. Separation from a parent who was the
primary caregiver can be particularly traumatic for young children. Children also experience a combination
of trauma, shame, and stigma from parental incarceration. Even in the absence of incarceration, children can
be traumatized by a parent’s involvement with the criminal justice system. A 2010 study found that children
who witnessed the arrest of someone in their household and had a recently arrested parent were 73% more
likely to have elevated post-traumatic stress symptoms than children who did not have an arrested parent and
had never witnessed an arrest.”®” An in-depth report of the New York Initiative of the Children of Incarcerat-
ed Parents, established by the Osborne Association, recommends prompt release on bail or pretrial supervision

to reduce the trauma of arrest by returning the parent to the community.'*

There has been little research on the trauma resulting from an arrest. For women with histories of trauma,
an arrest is an event that may trigger a severe traumatic reaction. Instances where New York City police have
utilized unnecessary force have been documented in recent years, including videos showing an undressed
woman being dragged from an apartment and a pregnant women being thrown face-down and handcuffed."!
In addition, women incarcerated at Rikers are strip searched regularly. Every court date for a detained woman
involves four separate strip searches: upon exiting Rikers, entering the court, exiting the court, and re-enter-
ing Rikers. Strip searching is an invasive procedure that can activate traumatic responses, especially among the
many justice-involved women who have experienced abuse in the past. While ensuring that contraband does
not enter prisons is important to maintaining a safe and secure environment, less invasive search methods, such

as scanning and swabbing, can reduce the potential trauma to women detainees.'*?
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Part IV. Addressing The Needs Of NYC’s Justice-Involved Women

In Part III, we examined the many social and emotional needs of justice-involved women in New York City.
The questions then become: How best can we connect these women with the services and programming they
require to meet these needs? What is the best way to deliver services to the women who need them? What is the
optimal relationship between the criminal justice system, social service providers, and justice-involved women?

Two core principles of justice—proportionality and parsimony—are germane to assessing the role of the
criminal justice system in assisting people who have high social service needs. Proportionality requires that
the punishment be tailored to the severity of the crime. Parsimony asserts that punishment should be no more
than necessary to achieve a legitimate public purpose. These normative principles help to determine whether
a policy is justifiable and legitimate.'”® Without adherence to them, the justice system loses credibility.

Based on what we know about women in the justice system, there is a temptation to use the criminal
justice system to meet their extensive social service needs. However, the criminal justice system should
not assume management of social services. It is a role that courts are ill-equipped to play in the context of
adversarial proceedings. When services to meet women’s needs are court-mandated, such mandates can bump
up against the principles of parsimony and proportionality, entangling women with the adversarial criminal
justice system even for minor offenses—or, in the case of pretrial conditions, even when they are considered
presumptively innocent.

Diversion programs in New York City have typically operated with a “carrot and stick” approach. A person
is given the opportunity to participate in rehabilitative or programmatic services instead of facing a harsher
punishment, typically a jail or prison sentence. Requirements vary, but can include mandatory attendance,
drug screening, counseling sessions, regular meetings with case managers, and follow-through on referrals to
additional services. Although a person may be given multiple chances to “comply,” if a person fails to meet the
requirements set by the court and the program, they are punished. Often, the ultimate sentence is more severe
than if the person had accepted a plea bargain in the beginning of the case.' Thus, providing social services
as part of a plea bargain can inadvertently lengthen and deepen involvement with the criminal justice system.

Instead, social services should be accessible through the criminal justice system, but not mandated by it. Neither
should the criminal justice system bear the burden of funding social services. Rather, other social service sys-
tems must collaborate with criminal justice system entities that have ongoing contact with individuals, using
it, in essence, as a hub for delivering services to those in need on a voluntary basis.

Ignoring the basic human needs of individuals entering the criminal justice system is a missed opportunity. Identi-
fying the needs of justice-involved women and fostering relationships with community providers to offer services
to meet these needs is valuable as a stand-alone goal. It is also an important step to ensure against re-offending. But
because the criminal justice system is neither skilled in the delivery of social services, nor funded to do so, its role is
best envisaged as a key connection point to social services, divorced from mandated criminal penalties. Key public
service systems—including homeless, health, mental health, and addiction service providers—must embrace those
with involvement in the criminal justice and recognize that they are a core part of their constituency.

For women in the criminal justice system, continuity of service is essential for successful reentry, as it is for
men. Yet studies show that women experience fragmented behavioral health and addiction services immedi-
ately following release. Justice-involved women who remain in the community also experience fragmented
services.!”™ Many barriers to service for women account for this fragmentation, including insurance lapse,
costs of services, familial responsibilities, proximity to services, difficulty obtaining timely appointments, and
lack of service providers that can adequately meet the needs of those with criminal justice histories.
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Service providers and the criminal justice system must recognize that women’s treatment needs are unique.
Gender-responsive programs acknowledge the realities of women’s lives and how they differ from men’."
They also address issues common to women in the justice system—violence, trauma, abuse, interpersonal re-
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lationships, caretaker responsibilities, substance use, mental health, and poverty."” If women’s gender-specific

needs are left untreated, the odds of recidivism are significantly increased.'*

An example of gender-based programming for substance use disorders is instructive. The most prevalent
substance abuse treatment for decades has been therapeutic communities that emphasize breaking down the
individual ego to fully confront addiction. Women with substance use disorders often sufter from low self-
worth, thus the process of breaking down ego can inflict more harm and drive women back to substance use.
Moreover, traditional addiction treatment has focused on substance use as a singular problem. Gender-respon-
sive addiction treatment recognizes that substance use does not happen in a vacuum and addresses a person’s
gendered needs holistically and as a chronic condition. Although both men and women may use substances as
a result of trauma, there is a strong link between victimization or traumatization in women and substance use
disorders.'” Thus, to be gender-responsive, women’s treatment must also be trauma-informed.*”

Teénets of Gender-Responsive Interventions. Robust scholarship, particularly by leading researchers in this field, like Dr.
Stephanie Covington, has developed six core elements that must be present in interventions that are gender-responsive:

*  Gender: Acknowledge that gender makes a difference.
e Environment: Create an environment based on safety, respect, and dignity.

* Relationships: Develop policies, practices, and programs that are relational and promote healthy
connections to children, family, significant others, and the community.

e Services: Address substance abuse, trauma, and mental health issues through comprehensive,
integrated, and culturally relevant services.

*  Socioeconomic status: Provide women with opportunities to improve their socioeconomic
conditions.

»  Community: Establish a system of comprehensive and collaborative community services that

build on women’s strengths and resilience.?"

Tenets of Trauma-Informed Services. Gender-responsive service delivery should also consider the principles for
trauma-informed services, given the prevalence of traumatic histories among women in the justice system
and the potential for arrest and incarceration to retraumatize. Service providers and criminal justice entities
must, therefore, understand and incorporate five core values of trauma-informed care:

»  Safety: Ensuring physical and emotional safety.

*  Trustworthiness: Maximizing trustworthiness, making tasks clear, and maintaining appropriate
boundaries;

*  Choice: Prioritizing client choice and control.
*  Collaboration: Maximizing collaboration and sharing power with clients.

*  Empowerment: Prioritizing client empowerment and skill-building.>”
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Examples of Gender-Responsive Program Curriculum

The following curricula are gender-responsive programs designed to address women’s offending while

highlighting common pathways to the criminal justice system. These programs are not designed to meet
women’s social service needs, but they can be an appropriate criminal justice system response in addition
to connecting women voluntarily to other services. Some of these programs are currently offered by
providers of alternative-to-incarceration programs that serve women in New York City.

*  Healing Trauma (HT) is a five-session adaptation of the best-selling evidence-based multimedia
curriculum Beyond Trauma: A Healing Journey for Women. It is particularly designed for
settings requiring a shorter intervention: jails, domestic violence agencies, and sexual assault
services. There are detailed instructions and specific lesson plans for the session topics, which
include the process of trauma; power and abuse; grounding and self-soothing; and healthy
relationships. There is a strong emphasis on building grounding skills to maintain awareness
of mind and body when confronted with strong emotions or triggers.

*  Moving On: A Program for At-Risk Women provides women with alternatives to criminal
activity by helping them identify and mobilize personal and community resources.*”® This
six-session program, used by several service providers as part of more intense interventions,
is a flexible and open-ended intervention program that allows for continuous intake. It
draws on the evidence-based treatment models of relational theory and cognitive-behavioral
therapy and is ideal for groups or individuals in community corrections and institutional
settings. An evaluation found it is effective in reducing recidivism.*"

*  HelpingWomen Recover:A Program for Treating Addiction,is an evidence-based 17-session program
that integrates theories of women’s psychological development, trauma, and addiction to
meet the needs of women with addictive disorders. The comprehensive curriculum contains
four modules that address the areas that women in treatment identify as triggers for relapse:
self, relationships, sexuality, and spirituality. They include the issues of self-esteem, sexism,
family of origin, relationships, domestic violence, and trauma.

*  Beyond Violence is an evidence-based, manualized, 20-session curriculum for women
in criminal justice settings (jails, prisons, and community corrections) with histories of
aggression and/or violence. It deals with the violence and trauma they have experienced, as
well as the violence they may have perpetrated. This four-level model of violence prevention
considers the complex interplay between individual, relationship, community, and societal
factors. It addresses the factors that put people at risk for experiencing and/or perpetrating
violence. This model is used by the Centers for Disease Control and Prevention (CDC), and
the World Health Organization (WHO), and was referenced in the Prison Rape Elimination
Act (PREA) research on women in prison.

32 The Prisoner Reentry Institute at John Jay College of Criminal Justice



Opverall, women are a lower risk population within the criminal justice system. New York City data shows
that women are charged with less serious crimes, are less likely to be charged with violent crimes, and are less
likely to return to jail within one year.?”® This is consistent with national research on women in the criminal
justice system.?" Therefore, in assessing risk, women should be evaluated using gender-responsive instruments
to ensure that their risk and needs are being considered appropriately and that they are not excluded from
resources because of gender or subjected to a framework of options that are non-responsive to their needs.

Advances in our understanding of risk measurement and risk management have demonstrated the need for
evidence-based decision-making. Accordingly, there has been a strong move toward the use of objective risk
assessment instruments in the United States as a whole, and in New York City in particular. Such instruments
assess risk of recidivism, identify needs that, if left unaddressed, increase that risk, and inform pretrial detention
decisions, sentencing, levels of community supervision, and inmate classification.

One criticism of these objective risk assessment tools, however, is that they fail to adequately capture the
needs of certain sub-populations of people in the criminal justice system, including women.

Indeed, most risk assessments were developed and validated for a majority male population. Some instruments
were touted as being “gender-neutral” even though the female population included in validation testing was
insufficient.?”” Research has shown that these risk assessment instruments designed for men do not accurately
predict risk in women.?® This has spurred the creation of gender-responsive assessment tools, which draw on
the significant research on the distinct biological, social, and psychological attributes of women and take into
account their distinct gendered pathways into the criminal justice system. In New York City, several different
risk assessments are used at different points as women move through the justice system. At arraignment, the
risk assessment performed by CJA is designed only to determine the risk of failure to appear in court and
does not include any gender-specific factors.?” The gender validity of the New York City failure-to-appear
assessment has not been studied, but it does rely on the same factors that have been shown in other contexts
to over-assess women'’s risk, including employment and education status, and may not adequately capture that
women are more likely to be full-time caretakers.

In addition to the risk tool used to assess failure to appear, different risk assessment tools may be used if women
are diverted into post-release supervision programs, alternatives to incarceration, or probation. The use of appro-
priate risk assessment instruments is particularly important in the context of treatment because of the growing
understanding and use of the “Risk-Need-Responsivity” framework. This framework has been adopted widely
for assessing and treating individuals in the criminal justice system. At its core are three principles:

* The risk principle asserts that criminal behavior can be reliably predicted and that treatment
should focus on higher risk offenders;

*  The need principle highlights the importance of designing and delivering treatment that addresses
needs which, if unaddressed, have been shown to contribute to recidivism; and

» The responsivity principle describes providing treatment based on the personal strengths and

specific, individual factors that might influence the effectiveness of treatment services.*"
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Principles and Recommendations

Dramatically reducing the number of women held at Rikers will require a multifaceted strategy, but the end
result will be a system that is both fairer and more effective, while also reducing recidivism and improving
the prospects of justice-involved women. Reforms must be gender-responsive, faithful to the principles of
proportionality and parsimony, and engage social services to better serve individuals with criminal justice
system histories.

In addition to these global considerations, the second dimension of reform would target the major deci-
sion-making points that serve as the pipeline to jail. This includes improvements to the criminal justice pro-
cess to reduce the number of people arrested, detaining fewer people by setting the least restrictive pretrial
conditions necessary, providing an array of gender-responsive interventions, and connecting women to social
services throughout their court involvement, from arraignment through reentry.

Guiding Princip
1 Interventions to address the needs of justice-involved women in NYC must be gender-responsive
and trauma-informed.

Criminal justice system responses that are not gender-responsive are less effective at reducing recidivism,
fail to meet women’s needs, and may even be harmful. When compared to men, women in the criminal
justice system have different pathways to crime and different rehabilitative needs that stem from the
prevalence of trauma, abuse, mental health disorders, unhealthy relationships, poverty, and care-giving
responsibilities. In general, women are also arrested for less serious, less violent crimes than men, and
have a lower risk of recidivism. Programs for women in the criminal justice system must be based on an
understanding of the pathways that lead women to commit crimes. Moving the criminal justice system to
gender-responsive approaches also includes using gender-responsive risk assessments. Assessments used at
all points in the criminal justice system process should be gender-normed and periodically validated on
women in the jurisdiction in which they are being used.

2 The criminal justice system should be used as a hub for identifying the needs of NYC’s justice-
involved women and connecting them to social services, but should not mandate participation
in programming as part of sentencing or pretrial conditions unless it is a proportionate and
parsimonious response.

Having a sufficient supply of gender-responsive services available to meet women’s needs is a worthy
goal. However, the criminal courts should not require utilization of these services unless the mandate
is proportionate to the offense committed, because to do so risks deepening women’s entanglement
with the system even for minor offenses. Furthermore, the criminal justice system is an adversarial,
legal system ill-equipped to provide or manage social service needs. Instead, housing, employment,
education, and physical and mental health services should be available to all women, and the criminal
justice system can operate as an ideal access point for assessing the need for such services because the
people going through it are likely to be in high need. Offering additional services on a voluntary basis
can be a useful way of targeting individuals most in need during pretrial and throughout the criminal
justice process. Such services should be provided separately from the criminal justice system response,
and an individual’s failure to engage should not trigger additional punishment.
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3 Social service systems must recognize, engage, and attend to the needs of women with criminal
justice system involvement.

Social services providers need to understand that women in the criminal justice system are a core
part of the population they serve. To adequately serve justice-involved women requires a fluent
understanding of the criminal justice system and the unique needs of women who come in contact
with it. Without resources to serve those in the criminal justice system, however, it is easy to accept
individuals with fewer needs and ignore those who may need a broader array of services. Providers
will require additional capacity and resources to meet these needs.

The data charting women’s paths through the criminal justice system and the information about their char-
acteristics suggest several interventions that would reduce the number of women at Rikers Island. The goals

of these recommendations are to:
* Address the largest entry points to Rikers for women;
*  Better meet the unique needs of justice-involved women; and

e Reduce the use of incarceration for those who pose little risk to safety
and little risk of recidivism.

1 Divert offenses common to women with behavioral health needs

The gateway to the criminal justice system is arrest. Diverting women at arrest precludes further
harms that stem from court processing and incarceration, while providing an opportunity to
connect to community resources. Three-fourths of women’s arrests are for misdemeanors, and the
most prevalent misdemeanor offenses relate to trauma, abuse, mental health, and poverty. Diverting
women who commit minor offenses would also preserve scarce resources to address crime that is
more serious. Women charged with controlled substance possession, shoplifting, subway fare evasion,
prostitution, and offenses related to intimate partner violence should be referred to community-
based, gender-responsive services, which should provide a brief evaluation, along with opportunities
to participate voluntarily in additional programming. Such a system would decrease the pipeline of
women entering the criminal justice system, while optimizing the potential to use arrest as an access
point to engage with voluntary services.?!!

To reduce arrests further, additional research is needed to investigate the impact that domestic
violence arrest policies have on women who have histories of trauma. Although these policies were
promulgated with the intent to protect victims of domestic and intimate partner violence, they might
be inadvertently punishing women by requiring police officers to make judgments about the initial
aggressor in situations where women may be having a traumatic response that manifests as erratic or
dangerous behavior. Changes in arrest practice and policy in situations of domestic violence could
potentially divert a significant number of women charged with assault-related offenses from the
system. NYPD began Crisis Intervention Team training in 2015 with the goal of teaching 10,000
officers techniques for responding to people exhibiting symptoms of mental illness.?’* Efforts like
this should be expanded to reach all officers and incorporate gender-responsive, trauma-informed
practices to prevent encounters from escalating.
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Increase use of non-monetary release

There are nine forms of bail that can be used under New York state law, yet only two forms are
typically used by the courts: cash bail and fully-secured bond. These are also the forms of bail least
available to people living in poverty. The persistent use of only these two forms of bail continues
to penalize poor people despite increased attention to and advocacy about the unfairness of and
disparities inherent in the bail system.

Increasing the use of unsecured, non-monetary bail by judges requires understanding individual
and practical barriers to their use and fostering buy-in from the judiciary, mayoral administration,
prosecutors, and defense bar to make the use of other forms of bail a shared goal. Alternatives to
monetary bail have been proven effective at ensuring both return to court and public safety. Indeed,
several jurisdictions, including Washington, D.C., have nearly eliminated the use of money bail. Since
few women are able to pay bail immediately at the courthouse, even those with financial resources
are sent to Rikers until they can make arrangements for bail payment. By increasing non-financial
bail options, more women could be released at the courthouse, thus lowering admissions and short
stays at Rikers.

Expand pretrial alternatives to individuals charged with certain serious crimes

Recent increases in resources for bail funds and supervised release programs are laudable and
important efforts but, at current levels and under current restrictions, they will not serve enough
individuals to make a significant impact on the total number of people being detained at Rikers. For
bail funds to serve even more people, New York law needs to be changed to include those charged
with felonies. Supervised release programs could serve more people if the City expanded eligibility
to those charged with violent felonies who pose a low risk of re-offense. Making program eligibility
based on assessed risk, rather than the offense charged, would divert more people from Rikers while
ensuring public safety. Finally, program providers in each borough and the City should investigate
whether each program is serving women at levels proportionate to detention rates by gender.

Increase defender-based pretrial advocacy capacity

The arraignment and pretrial processes are ripe opportunities to assess women’s needs and connect
them with services. At present, however, these phases move so quickly that attorneys have insufficient
time to understand the full spectrum of their clients’ needs. Too often, arraignment is a missed
opportunity to connect individuals to voluntary services at the first point of contact with the court
system.

Resourcing and strengthening a robust system of defender-based pretrial advocacy that begins at
arraignment could begin to assess social service need at arraignment and address it appropriately.
Organizations like the Osborne Association also offer social services upon request to a panel of
private attorneys that provides court-appointed representation. However, these services are not
designed to be accessed at arraignment. Defender-based social services also lack the capacity to serve
every client. While attorneys often try to assess clients’ social services needs and gather information
about community ties and program participation in order to inform their bail advocacy, they are
constrained by time, lack of resources, and the need to work quickly to get people out of custody.
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If needs assessments were housed as part of the defense function, the information gathered through
the defense service could be relayed to the court to enhance bail decisions at the initial arraignment.
These services could also be used to assess and address needs early in a case, without entangling such
assessment with the prosecution and adjudication functions of the court. Basing these services within
defense offices—the only system actor whose sole ethical obligation is to act in the best interest of the
defendant—and funding them directly to the defender or to a contracting non-profit would allow
for richer advocacy and connections to services. This system would also institutionalize referrals to
voluntary, community-based services based on need, beginning at the first point in the court process.

Increase alternatives to short jail sentences for misdemeanors

In addition to decreasing the number of women detained, resources should be allocated to increase
community alternatives to short sentences for misdemeanors. It is common in the criminal justice
system for a person charged repeatedly with petty crimes to receive longer and longer jail sentences
based on such recidivism. However, repeat incarceration for increasing amounts of time does nothing
to address the root causes of crime and can actually exacerbate these causes.

The length of sentences offered for petty crimes can be a driver of detention rates: when a plea
offer at arraignment is not proportionate to the conduct, people opt to plead not guilty. If the judge
sets bail, and individuals cannot meet it, they are detained while the case is pending. Ultimately, a
substantial portion plead guilty because the time they spent detained is credited toward the ultimate
sentence and pleading guilty results in quicker release from jail than proceeding to trial. If the court
offered community-based alternatives to the jail sentences for repeat, petty crimes, the need for
detention would become moot.

Community-based interventions that are proportional to the offense and available to repeat offenders
will reduce the population at Rikers and provide a more effective response to minor law-breaking.
These interventions must be trauma-informed and gender-responsive, using curricula such as those
discussed in Part IV of this report. Brief, community-based alternatives have been used in youth
courts and sex trafficking courts. They have also been implemented for first-time, non-violent
misdemeanor cases in the Bronx through Bronx Community Solutions, a project of the Center for
Court Innovation.”” When successful, these short interventions can lead to continued voluntary
participation in services.

Several programs with a range of lengths could be provided to women in response to specific offenses.
To be effective, these interventions should be housed within community-based programs that can
also provide or connect individuals with supportive services such as housing, employment, and case
management on a voluntary basis. These approaches must also recognize that the road leading from
involvement in the criminal justice system is not straight. Individuals who fail to complete the
mandates of a program still get value from their participation, which can influence behavior in the
future. Diversion should not be viewed as a one-time, second chance for which failure results in
harsher punishment.
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6 Ensure that gender-responsive services are allocated system-wide

At every major point in the criminal justice system, New York City and New York State should ensure
that there are appropriate and proportional services allocated for women and that those services are
gender-responsive. This includes provision of gender-responsive services through all boroughs. The
existence of services, however, does not always translate into universal utilization. Judges, prosecutors,
and defense attorneys must have knowledge of and trust in those services. The Mayor’s Office should
play a central role in ensuring that diversion programs are integrated into the courts and that all
judges, prosecutors, and defense attorneys are aware of these programs and understand the value of
using alternatives to incarceration.

[{ Facilitate community connections

The unfortunate circumstance of an arrest can provide an opportunity to provide social service needs.
Yet many people cycle through the system without introductions to opportunities to improve their
lives. Community-based social services must be embedded into access points within the criminal justice
system, which should not be tied to court mandates or plea-bargaining.

This is particularly vital upon release and reentry. Currently, due to the rapidly revolving door at RMSC,
many women do not receive discharge or reentry planning services before exiting incarceration.
Under the settlement of Brad H. v. The City of New York,*"* the Department of Correction is required
to provide discharge planning to certain individuals with mental illness. New York City administrative
code also requires discharge planning for additional inmates, but only for people sentenced to more
than 10 days in jail.?"® Although the Department of Correction has voluntarily expanded discharge

planning to a great number of people,*'®

a large number of women who churn through Rikers do
not receive reentry planning, since nearly half of all women detained there are released within six
days. Though providing reentry services for women who are at Rikers for less than a week poses
particular challenges, efforts must focus on referring women to accessible community-based services.
This means doing more than merely providing referral information. “Warm handofls” are necessary,
including assisting with post-release planning, making direct introductions, escorting women from

Rikers to programs, paying transportation costs, and providing immediate follow-through.

Reentry planning should work to meet women’s needs, whether they are in custody or in the community.
Community providers must be equipped to determine where each person is on her journey to success in
the community and be able to provide the necessary services to move her forward in each domain and each
phase. This can entail long-term engagement as she makes incremental process forward, requiring a spectrum
of resources for each phase.
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Further Areas for Study

Several areas of inquiry that arose during the course of research for this report that merit further study:

*  There is a need for longitudinal data on women that studies how they intersect with the New
York City justice system throughout their lives, as well as the interconnections women in the
justice system and their families have with other public systems. From the data obtained for
this report, it is impossible to ascertain how many women are repeatedly cycling through the
criminal justice system and how that impacts decision-making at the major points outlined.

e This report does not study the direct experiences of women in the criminal justice system, and
these perspectives are vital to understanding the challenges women face. Qualitative research
that unearths and analyzes the first-person stories of currently or formerly incarcerated women
is necessary to envision a system that better meets women’s needs and reflects their input.

*  This report did not address the unique needs of transgender women or those with non-
conforming gender identities.

Conclusion

Women in the New York City criminal justice system differ from men in ways that are important to the on-
going conversations surrounding mass incarceration, criminal justice system reform, and the deep problems
at Rikers Island. The pathway to Rikers begins in the histories of women’s lives, which are often marked by
poverty, abuse, trauma, mental illness, and addiction. These contextual factors drive women’s involvement in
the justice system and efforts to address these root causes must respond to women’s unique needs and path-
ways.Yet while these needs are common among women in the justice system, provision of basic social services
should not be entangled in the adversarial court process. Rather, the criminal justice system is an ideal access
point for voluntary referrals to social service systems.

Once women are at the doors of the justice system, analysis of the key decision-making points shows that bail
decisions at arraignment have the biggest impact on the overall number of women held at Rikers Island. Most
women at Rikers Island are being detained pretrial because they cannot post bail and most stay at Rikers for
less than two weeks. The length of time that most women spend in Rikers provides little justification for its
use—the incapacitation value for public safety is minimal. Yet serious harms accrue to women from stigma,
physical and sexual assault, and disruption to health, family, housing, employment, and services. Targeting
interventions to reduce pretrial detention are necessary for reducing the overall number of people at Rikers
Island, which will in turn vastly improve the experiences of justice-involved women in New York City and
their families.
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